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1.  Interpretation 

These General Terms and Conditions for the Rack Sales of Refined Products and Biodiesel (these 
“General Terms and Conditions”) delivered into or by tank truck or railcar shall apply to every 
Product sale entered into by PES (“Seller”) and the original purchaser thereof (“Buyer”).  The 
Agreement (“Agreement”) is comprised of these General Terms and Conditions and the 
Confirmation. In the event of a conflict between these General Terms and Conditions and the 
Confirmation, the Confirmation shall prevail.   

In the absence of a Confirmation, the first of the following acts constitutes an acceptance of 
Seller’s offer and not a counteroffer and Buyer shall be deemed to irrevocably accepted these 
General Terms and Conditions: (i) Buyer’s issuance of a purchase order document against 
Seller’s offer; (ii) acceptance of delivery of a Product; or (iii) payment for any amount due for a 
Product.    

2.  Definitions  

Actually Placed – means the placement of a railcar in an accessible position for loading or 
unloading at the Terminal. 

Affiliate – A company or legal entity which directly, or indirectly, through one or more 
intermediaries, controls, or is controlled by, or is under common control with a party.  For this 
purpose, “control” means the direct or indirect ownership of 50% or more of the voting rights 
attached to the issued equity of such company or other legal entity. 

Agreement – See Interpretation, above. 

API/ASTM Standards – American Petroleum Institute/ASTM International standards in effect 
at the Agreement date.  In the event an applicable standard is revised during the Agreement term, 
the revised standard shall apply after both parties have evaluated and accepted the revisions. 

Business Days – Calendar Days excluding Saturdays, Sundays, and U.S. federally scheduled 
holidays. 

Calendar Days – U.S. calendar days including Saturdays, Sundays, and U.S. federally scheduled 
holidays. 

Confirmation – The negotiated terms of a Transaction such as date, Product, quality, quantity, 
parties, price, location, period, measurement, payment terms, or any other negotiated terms 
including any other conditions. 

Constructively Placed – means the placement of a railcar where a railcar cannot be Actually 
Placed or delivered to the Terminal and where the railcar is held by the railroad awaiting 
disposition instructions, or released by rail switching provider, or cleared for release or uncoupled 
from the locomotive.  

Credit Support Provider – means the guarantor or other Person providing credit support for 
Buyer. 

Events of Force Majeure  –  includes, but is not limited to, circumstances such as an act of God, 
war, terrorism, strikes or other labor disturbances (whether or not such strike or labor disturbance 
could be settled by acceding to any demands of any such labor group of individuals), riots, civil 
commotions, fires, floods, accidents, explosions, natural calamities, sabotage, breakdowns, the 
unavailability or reduced working capacity of any Required Infrastructure, shortage of or inability 
to obtain energy, equipment, transportation, crude, crude petrochemicals or other feedstocks, 
embargoes or other import/export restrictions, good faith compliance, whether mandatory or 
voluntary, with any Regulation, direction or request, whether valid or invalid, made by any 
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governmental authority or person purporting to act thereof, or any other cause (whether similar or 
dissimilar to the foregoing) beyond the reasonable control of such Party. 

FOB – shall have the meaning ascribed to such term in the Uniform Commercial Code as adopted 
by the State of New York and in effect on the date of the Agreement. 

L/C – an irrevocable standby letter of credit in Seller’s favor in an amount acceptable to Seller 
and in a form and substance specified by Seller and issued or confirmed by a bank acceptable to 
Seller. 

LIBOR – The one month London Interbank Offered Rate for U.S. dollars determined at 11:00 
am London time on the first day of the calendar month (or if the first day of the calendar month is 
not a London Banking Day (a day on which the London Interbank Market is transacting in 
dealings on deposits in U.S. dollars), then the immediately preceding London Banking Day) in 
which the date of determination occurs for any determination date offered by the National 
Westminster Bank or any of its successors.   

Party – either the Buyer or the Seller, and collectively, the “Parties”.  

Performance Assurance – shall mean, at Seller’s option: (a) a prepayment for the applicable 
Transaction(s), (b) cash collateral in an amount acceptable to Seller, or (c) an L/C. 

Person  – means any individual, sole proprietorship, partnership, joint venture, limited liability 
company, trust, unincorporated organization, association, corporation, institution, entity, party, 
governmental authority, court or any other legal entity, whether acting in an individual, fiduciary 
or other capacity. 

Product – Refined Product, Intermediate, Ethanol or Biodiesel as defined in the Confirmation. 

Renewable Identification Number (RIN, RINS, RIN(s)) – As defined in 40 C.F.R. §80.1401, 
as applicable.  

Required Infrastructure – Any racks, railroads, terminals, pipelines, storage tanks and other 
structures and equipment that are utilized to fulfill to the performance by Seller of its obligations 
under the Agreement. 

Shortage of Product – means any curtailment, shortage or cessation in Seller’s existing or 
contemplated supply of Product to be sold pursuant to the Agreement (including as the result of a 
failure by any refinery to deliver Product), or in the raw materials used to manufacture such 
Product, irrespective of the cause or foresee-ability of such curtailment, shortage or cessation.  

Spill – means an escape, spillage or discharge of Product. 

Taxes – includes, without limitation, any and all federal, state and local taxes, duties, excises, 
fees and other charges, including all environmental, oil spill, transactional gross receipts and sales 
and use taxes, however designated, paid or incurred with respect to the purchase, exchange, use, 
resale, importation or handling of the Product (or that may be applicable to the crude oil which 
was used to produce the Products); provided, however that Taxes shall not include Seller’s 
federal and state income taxes, capital stock or franchise tax obligations, or any mercantile or 
business privilege taxes that are Seller’s responsibility owing to the fact that it is conducting a 
business in the jurisdiction, by whatever name given to such tax.   

Terminal – The place or port of loading and/or discharge. 

Transaction – means the purchase or sale of Products pursuant to the Agreement which may be 
evidenced by Confirmation and shall be governed by these General Terms and Conditions.  
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3.  Title and Risk of Loss 

3.1 FOB (Origin) – Title to and all risk of loss or damage to any Product delivered under the 
Agreement shall pass to the Buyer as the Product passes the tank truck or railcar inlet 
flange.  Title and risk of loss or damage will not be affected by Seller’s ownership of the 
transportation assets, arrangement of shipment, and/or pre-payment or collection of 
shipment expenses from Buyer. 

3.2 FOB (Destination) – Title to and all risk of loss or damage to any Product delivered 
under the Agreement shall pass to the Buyer as the Product passes the tank truck outlet 
flange or in the case of railcars, Constructively Placed or Actually Placed (whichever 
occurs first) at the unloading Terminal.  Prior to Seller delivery to Buyer, Seller reserves 
the right to review and inspect all safety, unloading, transloading, and containment 
procedures and facilities at any location where Product is being delivered. This will also 
include, but not be limited to, the review of insurance of the Buyer or location where the 
Product is unloaded, transloaded, or stored. If the facilities are not in compliance with 
generally-accepted industrial safety standards, Seller’s vetting program and/or applicable 
laws, Seller reserves the right to delay deliveries of Product to Buyer unless and until 
Buyer addresses any safety deficiencies identified during such inspection to Seller’s 
satisfaction. Such delay will not be a breach of contract. 

3.3 In all cases, passage of title and risk per above is not conditioned on delivery or receipt of 
Bills of Lading. 

4.  Insurance 

4.1 FOB (Origin) – The responsibility for securing insurance resides completely with the 
Buyer. 

4.2 FOB (Destination) - The responsibility for securing insurance resides completely with 
the Seller. 

4.3 Insurance Requirements 

During the term of the Agreement, Buyer shall maintain policies of insurance written on an 
occurrence basis or on a claims made basis (in which event such insurance shall be 
maintained during the term of the Agreement and for a period of two years following 
expiration or earlier termination of the Agreement) or self-insurance acceptable to Seller, 
with limits not less than those indicated for the respective items as follows: 

A) Commercial General Liability (by any combination of primary and excess or 
umbrella policies), which shall include all Premises and Operations, Contractual 
Liability, Products-Completed Operations Liability, Fire Legal Liability, 
Explosion, Collapse and Broad Form Property Damage Liability, with limits not 
less than $5,000,000 Bodily Injury, Personal Injury & Property Damage 
combined each occurrence and aggregate. 

B) Business Automobile Liability covering all motor vehicles licensed for highway 
use and employed in the performance of the Agreement, with limits not less than 
$5,000,000 Bodily Injury, Personal Injury & Property Damage combined each 
occurrence and aggregate. 

C) Statutory Worker's Compensation and Occupational Disease Insurance, 
which shall include Employer's Liability Insurance, complying with laws of each 
jurisdiction in which a facility to which Buyer will have access is located or 
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elsewhere as may be required. Employer's Liability Insurance shall be provided 
with a limit not less than: $2,000,000 each occurrence 

D) General.  

a. All policies shall: (i) be written by insurance companies with a A.M. 
Best Company's rating of not less than “A-:VII”; (ii) provide that coverage shall not be 
suspended, voided, canceled, non-renewed, reduced in scope or limits except after thirty 
(30) days' prior written notice by certified mail, return receipt requested, has been given 
to Seller; (iii) shall be endorsed to add, or shall have an existing blanket endorsement so 
as to add, Seller, its parents, subsidiaries and Affiliates and their respective officers, 
directors and employees as additional insureds to all lines of coverage (except Statutory 
Workers’ Compensation and Occupational Disease Insurance); provided, however, that 
Seller its parents, subsidiaries and Affiliates and their respective officers, directors and 
employees shall be named as additional insureds only with respect to any claims arising 
out of or related to the Agreement and/or Buyer’s obligations thereunder; (iv) apply 
separately to each insured and additional insured against whom a claim is made or suit is 
brought, except with respect to the limits of the insurer's liability; and (v) apply as 
primary insurance with respect to any other insurance or self-insurance programs of 
Seller. 

b. Buyer shall deliver to Seller certificates of insurance evidencing that the 
required coverages have been obtained. The certificates of insurance shall specifically 
state that Seller, its parents, subsidiaries and Affiliates and their respective officers, 
directors and employees are additional insureds to the policies as required above. Buyer 
shall supply new certificates annually to evidence the renewal of the required insurance 
coverages. 

c.  All insurance must contain a waiver of subrogation in favor of Seller, its 
parents, subsidiaries and Affiliates and their respective officers, directors and employees. 

d. The insurance requirements set forth herein shall not in any way limit 
Buyer’s liability arising out of the Agreement or otherwise, and shall survive 
termination/cancellation of the Agreement.  

e. Any deductible under any of the required insurance contracts 
shall be the sole responsibility of Buyer.  

Insurance must cover Seller, its parents, subsidiaries and Affiliates and their respective 
officers, directors and employees as additional insured.  All insurance coverage shall include 
a Waiver of Subrogation in favor of Seller, its parents, subsidiaries and Affiliates and their 
respective officers, directors and employees.  Buyer shall provide certificates of insurance 
acceptable to the Seller prior to commencement of performance hereunder.  The polices of 
insurance shall be endorsed to provide that thirty (30) days' advance notice shall be given to 
Seller in the event of any material change in, or cancellation of such insurance.  Upon the 
request of the Seller, Buyer shall also provide certificates of insurance to Seller evidencing 
such insurance covering period subsequent to the term of the Agreement.  The insurance 
requirements set forth herein shall not in any way limit the Buyer’s liability arising out of the 
Agreement or otherwise, and shall survive the termination/cancellation of the Agreement. 

5.  Measurement and Inspection 

The quantity and quality of the Product shall be determined by API/ASTM Standards, 
including metering standards pertaining to meter calibration and accuracy.  All volumes 
and/or quantities shall be adjusted per API/ASTM Standards.  Meters or shore tanks/scales 
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shall be used to measure quantities delivered into or out of tanks trucks or railcars located at 
or near the delivery point.  Volumetrically accurate composite samples from the appropriate 
tank will be used to determine quality.   

6.  Warranty 

The Seller warrants that on delivery: 

a. Product conforms to the Seller’s specifications for the Product in effect at the time of 
delivery; 

b. Seller has free and clear title to the Product delivered under the Agreement; and 

c.  Product shall be transferred free from lawful security interests, liens, taxes and 
encumbrances. 

The Seller makes no other warranties, express or implied regarding the Product, including 
compliance with Buyer’s or end-user’s specifications and industry standards and Seller 
hereby disclaims all other warranties, including the implied warranties of merchantability 
or fitness for a particular purpose, to the fullest extent allowed by law.   

The Parties hereby agree that Buyer’s exclusive remedy for Seller’s breach of warranty 
with respect to Product(s) shall be, at Seller’s option and its cost (including expense of 
return and re-delivery), for Seller to remedy the defect in, replace, or refund the purchase 
price of, any such Product. 

7.  Claims 

Buyer shall provide written notice of any Product quantity or quality non-conformance within 
five (5) Calendar Days of delivery.  A fully documented claim regarding such non-conformance 
must be made in writing by Buyer within sixty (60) Calendar Days of delivery.  If Buyer fails to 
give such notice and/or provide a fully documented claim within the specified time limits, the 
claim shall be deemed to have been forfeited, and any liability on the part of Seller shall be 
extinguished. 

Notwithstanding the above, with respect any Transactions where delivery terms are FOB 
(Destination), no claim shall be allowed in respect to any deficiency of quantity where the 
difference between the loaded and discharged quantity is 0.25% of the loaded quantity or less.  

8.  Payment and Credit 

A.)  Unless Seller has established other terms and methods of payment, as may be set forth in the 
Confirmation, Buyer will pre-pay to the Seller without discount, deduction, withholding, set-off 
or counterclaim in United States dollars by wire transfer per the payments terms designated on 
the Seller’s invoice to the Buyer for any Product.  Such funds shall be made available on or 
before the payment due date to the bank account designated by the Seller.  Invoices received after 
12:00 pm New York City time will be deemed received on the next Business Day.  All payments 
are due prior to 12:00 pm New York City time on the due date.    

B.)  Buyer hereby agrees that all terms and methods of payment may be amended from time to 
time by Seller, which amendments shall become effective upon notification to Buyer.  Seller may 
revise said terms or suspend availability of Product without releasing Buyer hereunder.  The right 
to change terms and methods of payment and suspend availability of any Products shall be in 
addition to, and not in substitution for, any other rights and remedies that Seller may have under 
the Agreement or by law.  
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C.)  Where Buyer, or its representatives or independent contractors, has use of Seller’s Terminal 
access cards and loading codes, Buyer has sole responsibility to ensure proper use of such cards 
and codes.  In the event the improper use of such cards and codes causes an incorrect billing, 
Buyer may be charged a processing fee as established by Seller from time to time.  

D.)  Any delay in effecting any payment by the due date shall entitle Seller to receive payment of 
interest for each day of delay calculated at a rate of LIBOR plus TWO (2) percentage points per 
annum, such interest being in no circumstances to be construed as an agreement by Seller to 
provide extended credit, and which shall be in addition to, and not in substitution for, any other 
rights and remedies that Seller under the Agreement or by law.  In addition to any other rights of 
Seller, Buyer hereby agrees to indemnify Seller for all expenses incurred by Seller, including but 
not limited to, reasonable legal fees, court costs and collection agency fees, caused by delayed 
payment or nonpayment by Buyer of the full amount of Seller’s invoice , which amounts shall be 
payable upon demand with supporting documentation. 

E.)  If Seller elects to grant Buyer an open line of credit for Transactions, such open line of credit 
shall be subject to reduction or cancellation, at Seller’s sole option.  If sufficient open credit is not 
granted or if Transactions would or could exceed the then-approved credit limit, Buyer must, at 
such time as Seller may request, provide Seller with credit support with respect to Buyer’s ability 
to perform all of its obligations under the Agreement and any other agreements between the 
Parties. Upon Seller’s request, Buyer shall provide to Seller, in each case in Seller’s sole 
discretion, one or more of the following forms of credit support: (i) an L/C; (ii) Buyer’s 
remittance of payment to Seller at least forty eight (48) hours prior to delivery; (iii) Buyer’s 
provision of a guaranty acceptable to Seller from an Affiliate of Buyer acceptable to Seller; and 
(iv) any other form of credit support acceptable to Seller in its sole discretion.  .  All bank charges 
attendant to an L/C shall be for the account of Buyer. Delivery of the L/C, shall be made within 
two (2) Business Days of such request by Seller, but all other credit support shall be provided by 
the close of business on the Business Day following demand. Buyer’s failure to provide the 
foregoing credit support shall constitute a material breach of the Agreement entitling Seller (in 
addition to, and not in substitution for, any other rights or remedies that Seller may have under 
the Agreement or by law) to exercise any rights or remedies under Section 13 of these General 
Terms and Conditions.     

F.)  Seller may set off and apply accounts payable owed by Seller to Buyer against accounts 
receivable owed by Buyer to Seller or collateral held by Seller as security for indebtedness owed 
by Buyer to Seller, which shall be in addition to, and not in substitution for, any other rights and 
remedies that Seller may have under the Agreement or by law. 

9.  Financial Responsibility 

The Parties hereby agree that Seller’s acceptance of the Agreement is conditioned on Buyer 
and/or its Credit Support Provider, if any, maintaining their creditworthiness during the term of 
the Agreement.  If, in the reasonable opinion of Seller, the financial status of Buyer or its Credit 
Support Provider, if any, is or becomes impaired or unsatisfactory, or if Buyer fails to make any 
payment or receive delivery of Product(s) when required, Seller may require Performance 
Assurance of Buyer’s and/or Credit Support Provider’s, if any, ability to perform any of their 
obligations under the Agreement, under any guaranty or any credit support agreement, 
respectively, in an amount determined by Seller in a commercially reasonable manner.  Buyer 
hereby grants to Seller a continuing first priority security interest in, lien on and right of setoff 
against all Performance Assurance in the form of cash collateral transferred by Buyer to Seller. 
All bank charges attendant to an L/C shall be for the account of Buyer. Delivery of the L/C, shall 
be made within two (2) Business Days of such request by Seller, but all other Performance 
Assurances shall be provided by the close of business on the Business Day following demand.  
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Buyer’s or its Credit Support Provider’s, if any, failure to provide Performance Assurance shall 
constitute a material breach of the Agreement entitling Seller (in addition to, and not in 
substitution for, any other rights or remedies that Seller may have under the Agreement or by 
law) to exercise any rights or remedies under Section 13 of these General Terms and Conditions.   

10.  Cessation of Price Markers  

If the price of a Transaction is based on an industry reference index (the “Original Index”) that 
ceases to be published or is not published for any period applicable to calculation of the price of 
such Transaction, the Parties shall in good faith (i) select an alternative index that reflects as 
nearly as possible the same information as published in the Original Index; or (ii) negotiate an 
interim price for the Transactions until the Original Index recommences publishing or an 
alternative index can be identified to replace the Original Index.  Notwithstanding Section 23 of 
these General Terms and Conditions, if the Parties are unable to agree on an alternative index or 
otherwise agree on a price within ten (10) Calendar Days of negotiation, then the issue shall be 
resolved by an expert reasonably agreed upon by the Parties.  The expert shall be qualified by 
education, experience or training to determine an alternative index or method of pricing and shall 
not be a current or former employee of either party or have a stake in the outcome of the issue.  
The cost of the expert shall be shared equally by the Parties.  

11.  Tax 

Buyer shall assume and be responsible to the proper governmental units for any and all Taxes   
and any penalties and interest thereon now or hereafter imposed by any governmental agency or 
authority.  In those cases in which the laws, regulations or ordinances impose upon the Seller the 
obligation to collect or pay such Taxes, Seller shall invoice Buyer for the amounts for which 
Seller is liable, and Buyer shall reimburse Seller by the due date reflected on the invoice.  If 
Buyer is entitled to purchase Product(s) free of any Tax, Buyer shall furnish to Seller proper 
exemption certificates prior to delivery to cover such Transaction.  In the event that new or 
changed regulations impose additional Taxes on Products, Seller shall be entitled to collect the 
additional Taxes from Buyer unless Buyer provides Seller with appropriate exemption certificates 
or licenses.    

If the Buyer does not furnish such certificates or the transaction is subject to Tax under applicable 
law, the Buyer shall reimburse and indemnify the Seller for all Taxes paid or incurred by the 
Seller, together with all penalties and interest thereon.  Each Party agrees to promptly deliver to 
the other Party any other tax form or certificate reasonably requested by such other Party 
including without limitation executed IRS Form W-9, W-8BEN or W-8ECI (or successor form), 
as appropriate. 

12.  Limitation of Liability and Remedy 

In no event shall either Party be liable for special, indirect, incidental, punitive or consequential 
damages arising out of the Agreement, including without limitation lost profits, lost production, 
whether or not foreseeable. 

The Seller’s liability with respect to the Agreement or any action in connection therewith whether 
in contract, tort or otherwise shall not exceed the price of the Product sold or the price of that 
portion of such Product on which liability is asserted.   

To the extent permissible by law, the Seller is not responsible in any respect whatsoever for any 
loss, damage or injury resulting from any hazards inherent in the nature of the Product delivered 
under the Agreement. 
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Unless otherwise set forth in the Agreement, any claim arising under the Agreement and any 
dispute under Section 23 of these General Terms and Conditions shall be commenced within one 
(1) year of the date on which the Product was delivered (or, in case of a total loss, of the date 
which the Product should have been delivered) or when the alleged breach of the Agreement 
occurred, whichever is shorter, failing which the claim shall be time barred and any liability or 
alleged liability of the other Party shall be extinguished.  

The provisions of this Section 12 shall survive the termination of the Agreement. 

13.  Liquidation and Close-Out 

The Parties specifically agree that the Agreement and all Transactions are “Forward Contracts,” 
“Swap Agreements” and “Master Netting Agreements” as such terms are defined in the United 
States Bankruptcy Code, 11 U.S.C. Section 101 (as amended) (“Bankruptcy Code”).  In 
addition, the Parties specifically agree that they are “Forward Contract Merchants,” “Swap 
Participants” and “Master Netting Participants” as such terms are defined in Section 101 of the 
Bankruptcy Code.  If either Party (or its Credit Support Provider, if any) becomes subject to 
Bankruptcy Code proceedings, it is understood and agreed that Sections 556, 560 and 561 of the 
Bankruptcy Code apply, that the other Party shall be entitled to exercise its rights to liquidate, 
terminate and /or accelerate the Agreement and all Transactions as a “Forward Contract 
Merchant,” “Swap Participant” and “Master Netting Participant” such that any such termination, 
liquidation and/or acceleration, the exercise of any rights under any credit support or Performance 
Assurance, and the netting or setoff of any termination values, payment amounts or other transfer 
obligations in connection therewith, shall not be stayed pursuant to Section 362 of the Bankruptcy 
Code or otherwise.  If a Party (the “Defaulting Party”) or its Credit Support Provider, if any: 

A.) Shall file a petition or otherwise commence a proceeding under any bankruptcy, 
insolvency, reorganization, or similar law or have any such petition filed or proceeding against it;  

B.) Shall become insolvent;  

C.)  Shall fail to perform any obligation described in (i) Section 17(A), (C) or (E) of these 
General Terms and Conditions or (ii) solely with respect to the Buyer as Defaulting Party, 
Sections 8(E), 9 or 17(B) of these General Terms and Conditions,  

the other Party (the “Liquidating Party”) shall have the right to (I) immediately cancel or 
suspend its delivery obligations under the Agreement and/or other agreements between the 
Parties, (II) immediately offset any payments or deliveries due to the Liquidating Party under the 
Agreement and/or other agreements between the Parties, and/or (III) on notice to the Defaulting 
Party to terminate and liquidate the Agreement, any or all Transaction under the Agreement and 
any or all transaction under other Forward Contracts, Swap Agreements and Master Netting 
Agreements between the Parties then outstanding at any time or from time to time thereafter 
(each a “Early Termination Transaction” and, collectively, the “Early Termination 
Transactions”) by designating a date (not earlier than the date of such notice and not later than 
twenty (20) Calendar Days after the date of such notice (an “Early Termination Date”)) on 
which to terminate, liquidate and accelerate all such outstanding Early Termination Transactions 
and calculate a Termination Payment (as defined below).  Notwithstanding the foregoing, if the 
Defaulting Party is governed by a system of law that does not permit termination to take place 
after the occurrence of a default specified in Clause (A), (B) or (C) of this Section 13, then no 
notice shall be required upon the occurrence of such event of default, in which case the Early 
Termination Date shall be deemed designated immediately preceding the occurrence of such 
event.   

The Liquidating Party shall terminate and liquidate any or all outstanding transactions by:   
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 a.)  Calculating a settlement payment for each Early Termination Transaction in an 
amount equal to the losses and costs (or gains) which the Liquidating Party incurs as a 
result of the closing out of such transaction as of the Early Termination Date (or, if that is 
not reasonably practicable, the earliest date thereafter that is reasonably practicable), 
including (at the election of the Liquidating Party) any damages, costs, and expenses 
which it incurs as a result of its maintaining, terminating and/or re-establishing any hedge 
or related trading positions (all as determined by the Liquidating Party in a commercially 
reasonable manner) which settlement payment shall be immediately due in U.S. dollars; 
and 

 b.)  Discounting each settlement payment to present value as of the Early Termination 
Date to take account of the period between the Early Termination Date and the date on 
which such amount would have otherwise been due pursuant to the relevant Early 
Termination Transaction (such discounting, including the interest rate therefore, as 
determined by the Liquidating Party in a commercially reasonable manner) and; 

 c.)  Setting off or aggregating as appropriate, any or all settlement payments and (at the 
election of the Liquidating Party) any or all other amounts owing between the Parties 
under any Early Termination Transactions, so that all such amounts are aggregated and/or 
netted to a single liquidated amount payable by one Party to the other Party (such 
amount, the “Termination Payment”). 

The Party owing the Termination Payment shall pay the same, in full, to the other Party in U.S. 
dollars by wire transfer in immediately available funds within two (2) Business Days after 
receiving the results of the calculation.  The liquidation and close-out of any or all Early 
Termination Transactions between the Parties is in addition to, and not in substitution for, any 
other rights and remedies which the Liquidating Party may have under the Agreement or by law.     

14.  Indemnity 

Buyer shall protect, indemnify, save harmless, and, at Seller’s option, defend Seller, its 
parents, their subsidiaries and Affiliates and the equityholders, partners, directors, officers, 
employees, agents, co-venturers, of any of them, from any and all claims, demands, costs 
and expenses (including, but not limited to, reasonable attorney’s fees and investigation, 
litigation and settlement costs), losses, damages, fines, and causes of action which may be 
made, sustained, incurred, or initiated by any person or persons, including, but not limited 
to, Buyer, its employees and agents, any third party and any governmental entities, arising 
from, caused by, or resulting in any way, in whole or in part, from the loading, resale, use, 
handling, transportation, unloading, or storing of the Products or from the operation and 
conduct of Buyer’s business, or from any event occurring after the passage of title to the 
Product to the Buyer, except to the extent these claims, demands, costs and expenses, losses, 
damages, fines, and causes of action arise from, are caused by, or result from the sole 
negligence of Seller as is determined in a final and non-appealable judgment by a court of 
competent jurisdiction.   

Buyer’s defense, hold harmless and indemnity requirements, as set forth above, shall also 
extend to injuries sustained by Buyer’s employees and shall not be limited by an applicable 
workers’ compensation law or similar statute, the application of which are waived.  To the 
extent that state and/or federal law limits the terms and conditions of this Section 14, it shall 
be deemed so limited to comply with such state and/or federal law. 

This Section 14 shall survive termination/cancellation of the Agreement.     
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15.  Force Majeure 

There shall be no breach or violation of the Agreement if either Party is prevented from fulfilling 
its obligations (other than to make payment) hereunder because of an Event of Force Majeure.     

Where supply to the Terminal is by pipeline, Seller shall also have the same rights under Force 
Majeure as granted to the pipeline carrier by the relevant tariff, if any. 

If Seller cannot supply the total demand for the Product because of an Event of Force Majeure or 
in any event where the Product is lost in-transit, Seller may allocate its available supply of the 
Product among itself and its contract customers in any manner Seller determines in its sole 
discretion, including, without limitation, by reducing or eliminating sales and deliveries to Buyer 
to such extent as Seller determines in its sole discretion.     

During such an allocation, Seller will not be obligated to purchase Product from other sources to 
satisfy its obligations under the Agreement, to sell to Buyer any additional Product(s) which 
Seller may acquire, or to extend the Agreement.   

If deliveries are suspended due to an Event of Force Majeure for thirty (30) consecutive Calendar 
Days or more, the Party unaffected by the Event of Force Majeure may cancel the affected 
deliveries under the Agreement upon five (5) Business Days written notice to the other Party. 

During an Event of Force Majeure, the affected Party shall use commercially reasonable means to 
mitigate the Event of Force Majeure.  

The Party affected by the Event of Force Majeure shall provide reasonably prompt notification to 
the other Party of the occurrence of the Event of Force Majeure and again at its termination. 

16.  Shortage of Product 

If, in the event of any Shortage of Product, Seller expects that it will not meet its requirements for 
sales to customers, Seller may reduce or eliminate sales and deliveries to Buyer to such extent as 
Seller determines in its sole discretion. During any shortage of Product, Seller shall not be 
obligated to acquire additional Product(s) or to sell to Buyer any additional Product(s) which 
Seller may acquire.  The provisions of this Section 16 are in addition to, and not in limitation of, 
the Force Majeure provisions set forth in Section 15 of these General Terms and Conditions.  
Buyer agrees that the allocation provisions of Sections 15 and 16 of these General Terms and 
Conditions are not manifestly unreasonable and that the Agreement is entered into in reliance on 
such Sections, which Sections may result in Buyer receiving no Product in the event of a 
Shortage of Product or an Event of Force Majeure.       

17.  Nonperformance/Remedies 

The following events of nonperformance under the Agreement shall entitle the other Party to 
afford itself of the remedies listed in this Section 17, in addition to (except as set forth below) any 
other remedies available under the Agreement or law: 

A) If either Party fails to make payment when due under the Agreement and/or any other 
agreement between the Parties within one (1) Business Day following receipt of a 
demand for payment by the other Party, the other Party may immediately exercise any of 
its rights and remedies under Section 13 of these General Terms and Conditions; 

B) If Buyer or its Credit Support Provider, if any, fails to perform any obligation described 
in Sections 8(E) and/or 9 of these General Terms and Conditions, ,  Seller may exercise 
any of its rights and remedies under Section 13 of these General Terms and Conditions; 
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C) If either Party fails to perform any material obligation (other than any obligation covered 
by Section 17(D) or 17(E)) to the other Party under the Agreement or breaches any 
warranty or representation (other than a breach by Seller of Section 6 of these General 
Terms and Condition, the exclusive remedy for which is provided in such Section) that if 
capable of being cured is not cured within one (1) Business Day following receipt of 
written notice by the other Party that corrective action is needed then the other Party may 
exercise any of its rights and remedies under Section 13 of these General Terms and 
Conditions; . 

D) If Seller fails to deliver all or part of the delivery under the Agreement (other than an 
Event of Force Majeure, Shortage of Product or other Party’s failure to perform), then the 
Parties will negotiate in good faith to resolve the issue(s) and if the Parties fail to reach a 
resolution in two (2) Business Days, then the following exclusive remedies will apply: 

 i. On the date that payment would otherwise be due in respect of the month 
when the failure occurred, Seller shall pay to Buyer an amount for the deficient 
quantity at the commercially reasonable price by which Buyer is able to procure 
in a commercially reasonable manner replacement Product(s) of similar quality 
plus additional transportation charges, if any, less the price agreed to in the 
Confirmation(provided that if such deficiency amount is zero or negative, then 
neither Party shall have any deficiency payment obligation to the other Party).    

E) If Buyer fails to accept all or part of the delivery under the Agreement (the “Deficiency 
Quantity”) (other than an Event of Force Majeure or other Party’s failure to perform, 
including nonconformance to quality or a breach by Seller of Section 6 of these General 
Terms and Condition) then the Parties will negotiate in good faith to resolve the issue(s) 
and if the Parties fail to reach a resolution in two (2) Business Days, then the following 
exclusive remedies will apply: 

 i. Within two (2) Business Days of receipt of Seller’s invoice, Buyer shall: 

(a) pay to Seller the price agreed to in the Confirmation plus any 
storage or transportation costs reasonably incurred by the Seller 
in reselling the Deficiency Quantity minus the commercially 
reasonable price by which Seller is able to sell or dispose of 
Deficiency Quantity at the delivery location in a commercially 
reasonable manner(provided that if such deficiency amount is 
zero or negative, then neither Party shall have any deficiency 
payment obligation to the other Party) (the “Deficiency 
Payment”); and 

(b)  pay to Seller a transaction fee of $0.0100 per gallon on the 
Deficiency Amount in addition to the Deficiency Payment (if 
any). 

18.  Safety Data Sheet (SDS) / Health and Safety 

The Seller shall provide the Buyer upon request with a copy of the SDS for the Product and any 
other information relating to the health, environmental and safety data related to the Product in 
compliance with the requirements of applicable laws, rules or regulations.  Nothing in the 
Agreement shall excuse Buyer from complying with all laws, regulations and decrees which may 
require Buyer to provide its employees, contractors, agents, users and customers who may come 
into contact with the Product with a copy of the SDS and any other safety information provided to 
it by Seller, and/or which require Buyer to ensure that the recommendations relating to the 
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handling of the Product are followed.  Compliance with any recommendation contained in the 
SDS or other safety information shall not excuse Buyer from complying with all laws, statutes, 
regulations or decrees of any state or territory having jurisdiction over the Buyer.  

19.  Environmental Protection 

If a Spill occurs while Product is being delivered to Buyer, Buyer will promptly take action as is 
reasonably necessary to remove the Product and mitigate the effects of such spill.  However, 
notwithstanding the cause of such Spill, Seller is hereby authorized, at its option, upon notice to 
the Buyer, or Buyer’s operator or agent, to take such measures, either in cooperation with the 
Buyer, or exclusively as the sole Party, and incur such expenses (whether by employing its own 
resources or by contracting with others) as are reasonably necessary, in the judgment of Seller, to 
remove the Product to mitigate the effects of such Spill.  If Seller has exercised its option to 
remove the Product and mitigate the effect of such Spill, Buyer agrees to cooperate and render 
such assistance as is required by Seller in the course of such action.  Any expenses, damages, 
costs, fines, and penalties arising from a Spill shall be paid by the Party that caused such Spill and 
such Party shall indemnify and hold the other Party harmless therefrom.  If both Parties have 
acted negligently, any such expenses, damages, costs, fines, and penalties shall be pro-rated 
between the Parties in accordance with their degree of negligence and each Party shall indemnify 
and hold the other harmless therefrom.  Buyer also agrees to give, or cause to be given, to Seller, 
all such documents, and other information concerning any Spill, or any program for the 
prevention thereof, which are requested by Seller, or required by law or regulation. 

20.  Compliance with Laws, Trade Controls and Anti-Boycott 

No language herein or in the Agreement is construed nor should be interpreted as requiring or 
inducing the other Party to commit any act, by action or inaction, in a manner that would be in 
violation of U.S. laws restricting participation in or compliance with certain foreign boycotts 
(“Anti-Boycott Laws”), directly or indirectly, including as contained in the U.S. Export 
Administration Act of 1979 and the U.S. Internal Revenue Code. 

Notwithstanding anything to the contrary stated or implied in the Agreement, Buyer and Seller 
each hereby agree that performance under the Agreement will comply with the economic 
sanctions administered or enforced by the U.S. Department of Treasury’s Office of Foreign 
Assets Control, the United Nations Security Council, The European Union and Her Majesty’s 
Treasury (collectively, the “Sanctions Laws”). The Parties further agree to cooperate pursuant to 
this Agreement in such a manner as to ensure that no Party, or any of its Affiliates, is placed in a 
position of non-compliance with the Sanctions Laws. For the avoidance of doubt, the Parties 
agree that the Product purchased and sold under this Agreement shall not, directly or indirectly, 
be acquired from, sold, transferred or delivered to or through any Person, country or territory that, 
at the time of such acquisition, sale, transfer or delivery, is the subject of any Sanctions Laws. 

Seller represents to the Buyer that the Product it delivers pursuant to the Agreement will be 
produced and delivered in full compliance with all applicable federal, state, and local laws and 
regulations (including, without limitation, volatility regulations for gasoline and alcohol blends 
and regulations for reformulated gasoline and blendstocks and conventional gasoline) and all 
Presidential Proclamations which apply to Seller.  Buyer represents to the Seller that it may 
lawfully receive, sell, use, and transport the Product in interstate and intrastate commerce, and 
agrees to furnish to Seller any evidence required to prove compliance with those laws, 
regulations, and proclamations and to file with governmental agencies reports evidencing 
compliance if required by those laws, regulations, and proclamations. 
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Buyer and Seller hereby agree to comply with all applicable export and re-export control laws 
and regulations, including but not limited to, the International Traffic in Arms Regulations, the 
Export Administration Regulations, the Foreign Trade Regulations and the regulations and orders 
issued and/or administered by the U.S. Department Of The Treasury, Office Of Foreign Assets 
Control in relation to export control, Anti-Boycott Laws and Sanctions Laws (collectively, “U.S. 
Export Control Laws and Regulations”).  Buyer hereby agrees that no Product shall be 
shipped, either directly or indirectly, to any country, company or person or for any end-use that is 
prohibited under the U.S. Export Control Laws and Regulations.  For any Product that will be 
exported from the United States by Buyer or another party, Buyer hereby agrees that all export 
related requirements are the sole responsibility of Buyer or the exporter and Seller shall not be 
responsible for compliance with the U.S. export control laws or requirements in such transactions 
unless it agrees to assume that responsibility in writing from an authorized signatory of Seller.   

Each Party agrees to indemnify the other for any fines, penalties, claims, losses, damages, costs 
(including legal fees and costs), expenses and liabilities that may arise as a result of their breach 
of this Section 20. 

21.  New and Changed Regulations 

It is understood by the Parties that the Seller is entering into the Agreement in reliance on the 
laws, rules, regulations, decrees, agreements, concessions and arrangements (“Regulations”) in 
effect on the date thereof with governments, government instrumentalities or public authorities 
affecting the Product sold thereunder including, but without limitation to the generality of the 
foregoing, those relating to the production, acquisition, gathering, manufacturing, transportation, 
storage, trading or delivery thereof, insofar as such Regulations affect the Seller or the Seller's 
supplier(s).  

If at any time and from time to time during the currency of the Agreement any Regulations are 
changed or new Regulations become or are due to become effective, whether by law, decree or 
regulation or by response to the insistence or request of any governmental or public authority or 
any person purporting to act therefor, and the material effect of such changed or new Regulations 
(a) is not covered by any other provision of the Agreement, and (b) has or will have a material 
adverse economic effect on the Seller, the Seller shall have the option to request renegotiation of 
the price(s) or other pertinent terms of the Agreement. Such option may be exercised by the Seller 
at any time after such changed or new Regulations are promulgated by written notice to the 
Buyer, such notice to contain the new price(s) or terms desired by the Seller. If the Parties do not 
agree upon new price(s) or terms satisfactory to both Parties within fifteen (15) Calander Days 
after the date of the Seller's notice, either Party shall have the right to terminate the Agreement 
immediately at the end of such 15-Calander Day period. Any Product delivered during such 15- 
Calander Day period shall be sold and purchased at the price(s) and on the terms applying under 
the Agreement without any adjustment in respect of the new or changed Regulations. 

22.  Facilitation Payments and Anti-Corruption 

The Buyer and the Seller each agree and act accordingly in connection with the Agreement that 
they will respect and comply with all applicable laws, rules, regulations, decrees and orders of the 
government of the United States of America regarding anti-bribery and anti-money laundering. 

Each of Buyer and Seller hereby agree that it will not directly or indirectly: 

a.) Pay, give or promise to provide, nor authorize the payment or provision of any monies or 
other things of value to: 

  1. Government officials, officers or employees in any capacity; 
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  2. Officers or employees of public international or domestic institutions; 

 3. Persons acting in an official capacity for or on behalf of any government, 
department, agency or public institution; 

  4. Political officials or candidates; or 

5. Persons or entities at the suggestion, request or direction of any of the above 
mentioned Persons; or 

b.) Engage in other acts or transactions, in each case if this is a violation of or inconsistent with 
anti-bribery or anti-money laundering regulations of any government including the U.S. 
Foreign Corrupt Practices Act and the applicable country legislation implementing the OECD 
Convention for Combating Bribery of Foreign Public Officials in International Business 
Transactions. 

The Seller represents to the Buyer that is has not made any payments or given anything of value 
to officials, officers or government employees of the country where the Product originated or is 
the subject of the Agreement.  Either Party may terminate the Agreement upon written notice to 
the other Party at any time where in its reasonable opinion with supporting evidence that the other 
Party is in breach of any of the foregoing.   

23.  Arbitration and Governing Law 

The Agreement shall be governed by and construed in accordance with the laws of the State of 
New York.  The Parties hereby agree that the U.N. Convention for the International Sale of 
Goods shall be excluded from application to the Agreement.   

Any claim or controversy between the Parties arising out of or relating to this Agreement or the 
breach thereof shall be settled by arbitration in the City of New York, New York in accordance 
with the U.S. Arbitration Act or failing federal jurisdiction, the laws of the State of New York 
before three arbitrators, with one appointed by each Party and the third mutually appointed by the 
two Party-appointed arbitrators, or failing their agreement, appointed by any court of competent 
jurisdiction. The arbitration shall be conducted in accordance with the commercial arbitration 
rules (but not the administration) of the American Arbitration Association. 

The arbitration determination shall be final and binding and may include costs, including 
reasonable attorneys’ fees.  Judgment upon any award may be entered in any court of competent 
jurisdiction.   

24.  Assignment 

Neither Party may assign, sell or otherwise transfer the Agreement without the prior written 
consent of the other Party, which consent shall not be unreasonably withheld or delayed.   Any 
assignment in violation of this Section 24 shall be null and void and of no force or effect. 

25.  Notices 

Unless otherwise agreed between the Parties, notification to/from either Party to the other shall 
officially be deemed to be given/received: 

a.) immediately if in person which shall be confirmed in writing within three Business Days; 

b.) for fax where confirmation of transmission is provided and can be verified, if the recipient’s 
confirmation is received prior to 4:30 pm New York City time on a Business Day then that 
Business Day.  If the confirmation is received later than that, on the next Business Day after 
the confirmation was received. 
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c.) for courier, if delivered prior to 4:30 pm New York City time on a Business Day then that 
Business Day.  If the confirmation is received later than that, on the next Business Day after 
the confirmation was received. 

Email correspondence regarding the performance of the Agreement is acceptable except for 
notices of assignment, termination, and legal or arbitration proceedings.  Email messages shall be 
sent to the address specified for those purposes in the Agreement and are deemed to have been 
received on that Business Day if sent prior to 4:30 pm New York City time on a Business Day.  If 
the confirmation is received later than that, on the next Business Day after the confirmation was 
received.  Email messages are at the failure risk of the sender and are only valid if actually 
received. 

Changes to the contacts and addresses specified in the Agreement shall be notified immediately 
by post or fax to the other Party.  Instant messages or texts are not acceptable means of providing 
notice. 

26.  Severability  

If any portion of the Agreement is declared illegal, invalid or unenforceable by a court of 
competent jurisdiction, then the remainder of the Agreement remains in effect and shall not be 
impacted by the removal of the invalid portion. 

27.  Survivability 

Should the Agreement be terminated, then any rights or obligations which have accrued to that 
time remain in effect. 

28.  Representations 

Each Party represents and warrants to the other Party that it has the corporate, governmental 
and/or legal authority and power to execute, deliver and perform the Agreement. 

29.  Modification 

The Agreement shall not be modified unless both Parties agree in writing.  No modification of the 
Agreement shall be effected by the acknowledgement or acceptance of purchase orders, shipping 
instruction forms, or any other documents containing terms or conditions different from or in 
addition to those in the Agreement, all such different or additional terms being hereby objected 
to. 

30.  Waiver 

Either Party may waive compliance by the other with any of the agreements, covenants or 
conditions contained in the Agreement. Any such waiver shall only apply to the instance for 
which it was prescribed and not to any subsequent incidence. No failure or delay on the part of 
any Party in the exercise of any right hereunder shall impair such right or be construed to be a 
waiver of, or acquiescence in, any breach of any representation, warranty, covenant or agreement 
pursuant to the Agreement, nor shall any single or partial exercise of any such right preclude 
other or further exercise thereof or of any other right. 

31.  Entire Agreement  

The Agreement contains the entire agreement between the Parties with respect to the 
Transaction(s) and supersedes all prior agreements, whether oral or written, in connection with it.   
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32.  Confidentiality 

The Agreement shall be held confidential and not disclosed by either Party to any third party 
(other than a Party’s equity investors, board members, employees, lenders, counsel, accountants 
or advisors who have a need to know such information and have agreed (or are required by 
standards of professional responsibility) to keep such terms confidential) without the prior written 
consent of the other Party for a time period of 3 years from the Agreement date; except in order to 
comply with any applicable law, regulation, or in connection with any court or regulatory 
proceeding; provided, however, each Party shall, to the extent practicable, use reasonable efforts 
to prevent or limit the disclosure.  Notwithstanding Section 23 of these General Terms and 
Conditions, each Party shall be entitled to all remedies available at law or in equity to enforce, or 
seek relief in connection with, this Section 32. 

33.  Third Party Rights 

Other than the provisions of Section 14 of these General Terms and Conditions, nothing in the 
Agreement is intended to or does provide benefit or remedy to a third party.  Third Parties have 
no consent in modifications to or terminations of the Agreement.  Except as expressly set for in 
the Agreement, no person, company or entity who is not a Party to the Agreement may have or 
obtain rights in the Agreement.    

34.  Trade marks 

The Agreement does not confer any express or implied rights to either Party to any trade mark(s) 
owned by the other Party or its Affiliates nor may either Party use the other Party’s trade mark(s) 
in conjunction with the Product. 

35.  Supply Relationship 

The Parties do not intend to create a continuing obligation to buy, sell or exchange products other 
than as specified in the Agreement.  Accordingly, each Party expressly waives any rights it may 
have under any existing or future governmental laws or regulations, including, but not limited to, 
any mandatory petroleum allocation regulations or other applicable governmental regulations or 
statutes, to insist upon the continued purchase, sale or exchange of products provided therein. 

36.  Renewable Fuel Standards Compliance, RINS Assignment 

With respect to each Transaction under the Agreement where RINS were generated as a result of 
the blending of biofuels, all RINS shall be for Seller’s account.  

37.  Attachments/Addenda 
 
Attached hereto and incorporated by reference herein, are certain addenda providing further terms 
and conditions as applicable. 
 

(a) Propane Provisions, if the Product sold pursuant to the Agreement is Propane, 
which may be found at http://pes-companies.com/products-services/terms-
conditions/; 

(b) Rail Provisions, if the Product is to be transported by railcar, which may be 
found at http://pes-companies.com/products-services/terms-conditions/; 

(c) Marine Provisions, if the Product is to be transported by waterborne vessel, 
which may be found at http://pes-companies.com/products-services/terms-
conditions/. 

 


